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RECENT AMERICAN DECISIONS. 

Supreme Court of Colorado. 
CITY OF DENVER v. BAYER. 

Even where the fee of a street is in the public, the construction of an ordinary 
railroad along and over it is a damage to abutting property, within a constitutional 
provision for compensation for property damaged. 

For injuries or annoyance which the owner of the abutting property shares in 
common with the general public, he is not entitled to compensation, but for those 
damages which are peculiar to him, which affect his property without injuring that 
of his neighbor, he may recover. 

A municipal corporation authorizing the use of the street by a railroad is not 
liable in damages to the abutting lotholder. If the ordinance simply grants a 
license on behalf of the general public, the city is not liable, and if it was intended 
to confer the power of occupying the street to the damage of the abutting lot without 
compensation it is unconstitutional and invalid. 

For injuries of this kind a single recovery can be had for the whole damage to result 
from the act — the injury being continuing and permanent. The measure of com- 
pensation (in suit between the proper parties) , is the actual diminution in the mar- 
ket value of the premises, for any use to which they may reasonably be put, 
occasioned by the construction and operation of the railroad through the adjacent 
street. No personal inconvenience or annoyance, no interference with the owner's 
trade or business, no decrease in the rental value of the premises occasioned by the 
road, and no temporary interruption or damage thereby, constitutes the test ; these 
things can only be considered as they may aid in determining the actual depreciation 
of the market value of the realty and improvements. And if the owner receive 
benefits from the road peculiar to himself, and not shared by the general public, 
this fact should be considered in determining the amount of his compensation. 

Appeal from the District Court of Arapahoe County. 

J. C. Stallcup, City Attorney, J. P. Brockway, James A. 
Dawson, Stallcup, Luthe $• Shafroth, for appellant. 

Samuel E. Browne, for appellee. 

The opinion of the court was delivered by 

Helm, J. — Plaintiff below seeks to recover in this action for 
the obstruction of free ingress and egress to and from his lots by 
means of the street upon which they front ; and for a depreciation 
in the value of his property caused by the construction and 
operation upon the street, of the railroad mentioned in the 
pleadings. 
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Three questions are fairly presented for adjudication by the 
record before us : 

First. Is the abutting lot owner in this State entitled to com- 
pensation when the adjoining street is occupied by an ordinary 
railroad, and his property is thereby injured. Second. If he is, 
did the City of Denver become liable therefor through the action 
of its council in passing the ordinance recited in the answer ; and 
Third. If the adjacent proprietor is entitled to compensation, what 
is the proper measure of damages by which the same shall be 
determined. 

The abutting lot owner has a peculiar interest in the street ; he 
has rights therein not shared by the general public. If the fee 
thereof be in the muncipality, he owns an easement therein ; this 
easement or right though incorporeal and intangible, often gives 
to the realty whatever value it may be found to possess : without it 
the land and the improvements thereon may be of little use or 
benefit ; with it they may yield to the owner a handsome revenue ; 
this is especially true of business streets and business blocks erected 
thereon. 

Property in its broader and more appropriate sense is not alone 
the chattel or the land itself, but the right to freely possess, use, 
and alienate the same ; and many things are considered property 
which have no tangible existence, but which are necessary to the 
satisfactory use and enjoyment of that which is tangible. The 
people and the courts'of Colorado are constantly treating as pro- 
perty the right to a use of a water acquired by priority of appropri- 
ation ; the right of user would of course be of no value without the 
water, but it is this right that is mainly the subject of ownership. 

Incorporeal hereditaments, particularly those denominated ease- 
ments, have always been considered property both by the civil and 
the common law. They are generally attached to things corporeal, 
and are said to " issue out of or concern" them ; but any wrongful 
interference therewith has been promptly recognised and punished 
by the courts. 

No good reason is observed for discriminating against the ease- 
ment in a street connected with the lot of an abutting owner. We 
are disposed to say that it is property within the meaning of our 
constitution ; and any interference therewith which results in 
injury to the realty must, with the exceptions hereinafter stated, 
Vol. XXXII.— 56 
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be justly compensated ; if in such a case there be no technical 
"taking " of private property, there is a damaging thereof within 
the constitutional inhibition. Whatever permanently prevents the 
adjacent owner's free use of the street for ingress or egress to or 
from his lot, and whatever interference with the street perma- 
nently diminishes the value of his premises, is as much a damage 
to his private property as though some direct physical injury were 
inflicted thereon. 

But sometimes these interferences and resulting injury may 
properly, even in this State, be held to be damnum absque injuria, 
as where they are occasioned by a reasonable improvement of 
the street by the proper authority for the greater convenience of 
the public, or where a mere temporary inconvenience or injury 
results from a legitimate use thereof by the public. 

The streets of a municipal corporation are highways ; they are 
dedicated to the use of the general public, and it has a right 
therein in the nature of an easement ; a right which is termed an 
easement by some of the authorities ; whether the fee thereof be in 
the city or in the adjoining owner, this right of the public ordi- 
narily remains the same ; if in the former, such fee is generally in 
trust for the benefit of the public ; if the latter, it is subject to the 
right of user or enjoyment by the public, for all the ordinary and 
legitimate purposes of a highway. With us the control thereof is, 
in either case, vested by law in the municipal government. It is 
the duty of the city council to protect and improve the same in 
such manner as will render it most useful for a highway. In 
determining what changes and improvements are most conducive 
to this end, the council exercises a large discretion. And unless 
unreasonable changes are made, or injury results to the adjoining 
premises, through the unskilfulness or negligence of those 
employed, the owner thereof will not be heard to complain ; though 
in fact, the real value and convenience of his property are dimin- 
ished thereby ; for in . purchasing his lot, or in relinquishing the 
public easement, he is conclusively presumed to have contemplated 
this power and authority of the municipal government, and is held 
to have anticipated any injury to his abutting land resulting from 
a reasonable and proper exercise thereof. 

But it must be borne in mind that these presumptions attach only 
so long as the purpose of the change is to render the street more 
convenient and useful as a highway. When this object is aban- 
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doned, and the council direct or permit a change or use wholly 
foreign to the ordinary purposes of a highway, and when thereby 
adjacent property is actually damaged, the owner thereof is, in this 
State, entitled to reasonable compensation for the injury. 

The abutting owner may well be presumed to have taken into 
consideration the fact that the grade of the street might be raised 
or lowered, that pavements might be laid, and bridges and culverts 
constructed, and that a street railroad even, might be built and 
operated thereon ; and it may fairly be presumed that in purchas- 
ing, he anticipated and allowed for the possible or probable dam- 
ages to result from these and similar changes, or that he signified 
his consent thereto, and thus deprived himself of any right to com- 
pensation therefor. 

But no such presumption, consent or estoppel, applies to the use 
of the street by an ordinary railroad. The argument that such a 
railroad is an improved public highway, and therefore its construc- 
tion and operation in the street is only an improved and appro- 
priate use thereof, we do not regard as resting either upon correct 
principle or sound logic. 

The street is designed for local convenience and use, and is 
dedicated thereto ; it should be entirely unobstructed, save as 
temporary obstructions occur in the improvement thereof by the 
proper authorities, or in its legitimate use by the public. 

An ordinary railroad is not a local convenience ; the city is but 
one of its termini ; its cars do not stop at the beck of any one who 
may wish to ride, and do not commonly transport passengers from 
one point to another within the city ; its ties and rails, as generally 
laid, are a permanent interference with the use of the street for 
ordinary vehicles, the smoke and dust, interruption and noise pro- 
duced by operating its trains, are a perpetual annoyance, and the 
danger a constant menace in the occupation and enjoyment thereof 
for the usual purposes. 

We cannot escape the conclusion that such a railroad is an addi- 
tional burden of servitude, not comprehended within the easement 
for an ordinary public street or highway ; a burden or servitude 
which the abutting owner cannot be presumed to have anticipated 
or consented to. 

The railroad is a public benefit ; it is generally of great advan- 
tage to the town or city to or through which it is built and 
operated, and for any injury or annoyance occasioned thereby, 
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which an adjoining owner shares, in common with the general 
public, he ought not to recover ; but for those damages which are 
peculiar to him, which affect his property and impair its value 
without injuring that of his neighbor, he ought in justice to receive 
compensation. 

We are aware that upon some of these questions the Courts are 
by no means in accord ; our views conflict with the decisions of 
Courts for whom we entertain the profoundest respect. But while 
this want of harmony is to be regretted, it cannot be avoided, for 
agreement with all the able decisions is impossible. No attempt has 
been made to review in this opinion the cases ; the task would have 
been too long and laborious. We have not stated exhaustively the 
reasons controlling the views adopted upon this branch of the 
case, nor shall we undertake to do so. There are, however, a few 
subjects and decisions, which we feel called upon to more specifi- 
cally consider. 

A distinction has sometimes been made with reference to the 
fee of the highway. The doctrine is announced and supported by 
a strong preponderance of authority that if the fee of the street be 
in the public, or in the municipality for the use of the public, the 
Legislature may authorize it to be used for the construction and 
operation of a railroad, without compensation to the adjoining pro- 
perty owner, against his wishes. And, of course, the Legislature 
may delegate to the municipal authorities power to grant the same 
privilege, with like immunity from liability to lot owners along the 
street occupied. See the following works and the cases cited therein : 
2 Dillon Municipal Corporations, sec. 556 ; Mills on Eminent 
Domain, Sec. 203 ; Cooley's Const. Limitations, p. 687 (5th ed.). 

We are not, as may at first seem, ignoring this doctrine, or 
necessarily denying its correctness under the law prevailing where 
it has been declared. A careful examination shows that almost 
without exception, those decisions which consider the subject and 
deny a right to compensation for injury where the abutting owner 
does not also own the fee of the street, were rendered under con- 
stitutions which require compensation only for the taking of private 
property ; and a majority of those opinions are largely occupied in 
analyzing the word taken, and in defining its meaning as used in 
their respective constitutions. 

The Constitution of Colorado contains the following provision : 
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" Private property shall not be taken or damaged for public or 
private use without just compensation." 

We believe that the framers of this instrument did not insert the 
words " or damaged " therein, without a purpose ; we cannot con- 
sent to the proposition that these words add nothing to the word 
taken also used, and that the provision would be just as broad 
without them ; it is hardly necessary to invoke the canon of con- 
struction which forbids that we shall consider them as either 
meaningless or merely cumulative. 

The position taken in some of the cases is, that if the adjoining 
owner have not the fee of the street, and the value of his property 
be diminished fifty per cent, by the construction of a railroad 
therein, he has no redress ; while if he be the fortunate owner of 
this fee, he may recover not only for the taking or appropriation 
of the street, but also for the interference with his easement, and 
the decrease occasioned in the value of his premises. 

Yet whether he own the fee or not his rights in connection with 
the street, while it remains a street, are practically the same. His 
possession of this fee in no special way contributes to the use or 
enjoyment of his lot, and enables him to exercise no greater con- 
trol over the street, than he would have without it. 

This distinction as to the fee seems to rest upon the fact that in 
one case there is a wrongful incumbrance of his freehold, while in 
the other there is not. The actual injury inflicted is about the 
same in both. But while, if the fee vests in the city, there may 
be no wrongful incumbrance of his estate, in the sense of these 
cases, there is, under our Constitution at least, a damaging thereof 
for which he is entitled to compensation. 

Constitutional provisions, where only the taking of private pro- 
perty is to be compensated, have frequently been held to include any 
" direct physical obstruction or injury" to the abutting premises, 
even though there be no actual appropriation of the ground itself; 
as where by excavation or embankment, water was caused to over- 
flow the same ; a kind or class of injuries for which, in the absence 
of constitutional or statutory enactment, a remedy existed at com- 
mon law. The Toledo, Wabash £ Westerly By. Co. v. Morrison, 
71 111. 616 ; Hooker v. The New Haven $ N. H. Co., 14 Conn. 
146 ; Pumpelly v. Green Bay Co., 13 Wall. 166. 

We think this construction of the provision eminently reason- 
able and ju3t. Accepting it as correct, we are forced to draw the 
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inference that the words " or damaged" -with us were intended to 
reach still another class of injuries. To this class belong, in our 
judgment, those complained of in the case at bar. Upon this sub- 
ject see, Gfottschalk v. C. B. $• Q. Railroad Co. (S. C. Neb.) ; The 
Reporter, No. 13, vol. 16, p. 402; also, Transportation Co. v. 
Chicago, 99 U. S., 635, and other cases hereinafter considered. 

There has heretofore been no interpretation of our constitutional 
provision by this Court, with reference to damages such as those 
complained of in the case before us. 

The rights of the parties in Colo. Cent. Railroad v. Mollandin, 
4 Col. 154, accrued prior to the adoption of that instrument, and 
for this reason, although the decision was rendered subsequent 
thereto, no mention was made, or discussion had, of the constitu- 
tional inhibition. But section 48 of chapter 18, Revised Statutes 
of 1868, provides that private property shall not be " taken or 
injuriously affected " without compensation. This statute 
remained in force till 1876 ; and it may be urged that the decision 
in the Mollandin case above mentioned was governed thereby. 

We may admit that the words of the statute "injuriously 
affected," are as comprehensive in meaning as the word " dam- 
aged" used in the constitution, and yet not be concluded by the 
foregoing decision. The statute was not relied upon or discussed 
in that case ; not a word appears in the opinion itself, nor in the 
briefs and arguments of counsel, to show that it was even remotely 
considered. The opinion of a Court is not decisive of a question 
not mentioned therein, although the same might have been passed 
upon. It is generally a party's privilege to waive a statutory 
right, and Courts, particularly those of last resort, do not as a rule 
press upon litigants the benefit of a right or privilege which they 
have elected not to invoke or claim. 

Had the Court been called upon for a construction of that 
statute, it is probable that a view would have been adopted simi- 
lar to the one here announced as to our constitutional provision. 

The 68 sec. of the " Lands Clauses Consolidation Act," 8 & 
9 Vict. ch. 18, contains the following language : " If any party 
shall be entitled to any compensation in respect to any lands or 
interest therein, which shall have been taken for, or injuriously 
affected by, the execution of the works, and for which the promoters 
of the undertaking shall not have made satisfaction," such com- 
pensation was to be determined as in the act provided. 
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It will be observed that this section contains the words " taken" 
and "injuriously affected" used in our statute of 1868 ; and it is 
not improbable that these words were borrowed either directly or 
indirectly from sec. 68 aforesaid, or from some other English act 
using them in the same connection. 

The English courts in interpreting this statute have usually (not 
always), held that the words "injuriously affected," only allow 
compensation where a right of action. would have existed at com- 
mon law. Yet in their application of this construction they have 
been extremely liberal, sometimes declaring that actionable at com- 
mon law which we generally do not so consider. 

In McCarthy v. Metropolitan Board of Works, L. R., 7 0. P. 
508, the action was brought to recover for the depreciation in 
value occasioned to plaintiff's premises by the stopping up and 
destruction of a certain dock near the same ; " plaintiff had no 
right or easement in the dock, other than his right as one of the 
public, nor was there appurtenant, or otherwise belonging, to plain- 
tiff's premises any easement or privilege in or to the dock." But 
by reason of their proximity thereto, there being only a narrow 
street between, the buildings were rendered valuable either to sell 
or occupy, and by the destruction thereof they were permanently 
damaged and diminished in value. The Court, per Willes, J., 
say : " Notwithstanding the striking differences of opinion which 
have been expressed upon this subject, I cannot entertain the 
slightest doubt that what was done here was an injurious affecting 
of the plaintiff's property which would have given him a cause of 
action before the statute, and which entitles him to compensation 
under section 68." The plaintiff's recovery of 1900?. was sustained. 

In The East and West India Bocks v. Gattke, 3 McNaughten 
& Gordon Rep. 154, defendant professed to have " incurred great 
pecuniary loss and damage by reason of the construction of the 
plaintiff's railway in the immediate vicinity of his premises ;" he 
claimed compensation under said act, on the ground that his pro- 
perty was injuriously affected. 

The Lord Chancellor declined to maintain an injunction prevent- 
ing defendant proceeding by suit to collect damages for the injury. 
His Lordship suggests that under this statute a party is entitled 
to compensation where his lands are not " taken, used, or directly 
interfered with," but where there is a " consequential " injury, 
resulting in the actual depreciation of the value thereof. 
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Beckett v. Midland, Ry. Co., L. R., 3 C. P. 82, was a case 
where the highway, fifty feet wide in front of plaintiff's premises, 
was narrowed by means of a railroad embankment to thirty-three 
feet in width. Plaintiff claimed, among other things, that by the 
narrowing of the road and the embankment, the value of his pro- 
perty was reduced. 

Bovill, 0. J., speaking of the property being injuriously 
affected, under said section 68, says : "lam also of opinion that, 
but for the act of Parliament which authorized the making of the 
railway and the narrowing of the road, an action might have been 
maintained by the plaintiff for such injury, and that he is entitled 
to claim compensation under the provisions of the acts I have 
referred to ;" and Willes, J. : "I am of the same opinion * * * 
It must be conceded that there was a damage to the owner of the 
house from the* narrowing of the road in front of it. It is not 
worth so much to sell or let as it was before. I will not cite 
authorities upon a matter which is so plain." 

The learned judge who delivers an opinion in Rigney v. The City 
of Chicago, 102 111. 64, formulates the rule deducible from the 
foregoing and other cases in the following language : If " there 
has been some direct physical disturbance of a right, either public 
or private, which the plaintiff enjoys in connection with his pro- 
perty, and which gives to it an additional value, and (if) by reason 
of such disturbance he has sustained special damage with respect 
to his property in excess of that sustained by the public gener- 
ally," the common law would, but for some legislative enactment, 
afford him redress. A recovery was sustained where the injury 
resulted from the construction, without negligence," through the 
public street, of a viaduct by the municipal authorities. 

It is immaterial whether or not we declare the English rule thus 
formulated in Illinois, sufficiently broad to recognise a right of 
action at common law in cases like this; for whether we so con- 
clude and say with these English cases, interpreting words similar 
in meaning to those of our constitution, that such language only 
gives a right to recover where it would have existed at common 
law ; or whether we interpret the provision of our constitution, as 
did Lord Westbury the English statute, as recognising a new 
right of action, the result is the same ; in either event parties are 
entitled to compensation for such injuries as are here com- 
plained of. 
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Lord Westbtjry, in the case of Eieket v. Director of the Metro- 
politan Ry. Co., L. R., 2 Eng. & Irish Appeals 175, questions 
the correctness of the above rule as applied to the English statute, 
in the following vigorous language : "If this view be correct, it 
follows that it is a mistake to lay down, as I find in several cases, 
and in effect in the judgment of four judges in this case, that the 
injury intended by the words injuriously affected, must be one of 
which, if there had been no statute enabling the company to do the 
act, an action would have laid for the injury at common law." 
And again, he says: " When, therefore, the general railway acts 
use the term 'injuriously affected,' the word 'injuriously' does not 
mean ' wrongfully' or ' unlawfully ;' nor does it imply that com- 
pensation is limited to cases where the act done is such as but for 
the powers given would be a tort at common law. The words 
mean ' damnously affected ' only. * * * * There is nothing in 
the statutes to warrant the position that there shall be no compen- 
sation where at common law there would have been no right of 
action." 

In Transportation Co. v. Chicago, 99 U. S. 635, the court, in 
speaking of the constitution of Illinois of 1870, say : " It ordains 
that private property shall not be taken or damaged for public use 
without just compensation. This is an extension of the common 
provision for the protection of private property." 

The following cases were decided under constitutional inhibitions 
similar to ours in this respect; and they assume without discus- 
sion, that the words or damaged thus used are the recognition by 
their respective constitutions of a new right of recovery ; they do 
not limit such right to cases where an action would, without the 
constitutional provision, have lain at common law. Williams v. 
G. C. £ S. F. Ry.,Yo\. 1, No. 34, Denver L. J. 267 ; Graves v. 
G. C. §■ S. F. Ry., 1 Texas Law Review 8 ; Johnson v. .Parkers- 
burg, 16 West Va. 402 ; Moore v. City of Atlanta, Vol. 1, No. 
10, Denver L. J. 78 ; City of Atlanta v. Green, (Sup. Ct. 67 Ga., 
386, Sept. Term, 1881) ; City of Elgin v. Eaton, 83 111. 535. 

The two Texas cases, i. e., those of Williams and Graves, above 
mentioned., were brought to recover for injuries, from the use of 
the street by a railroad. The others were against the cities for 
damages caused in grading the streets by their respective councils. 
The right to recover compensation was sustained in all. 

As will be observed, we do not go so far as some of these cases ; 
Vol. XXXII 57 
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that our position might not be misunderstood, we have, at the risk 
of being charged with obiter dictum, suggested, that as at present 
advised we think that for injuries caused by a reasonable change 
or improvement of the street by the council in a careful manner, 
the abutting owner should not recover. 

We now proceed to consider the liability of the city in this case 
for such compensation. The ordinance before us might perhaps 
be construed as in no way uudertaking to compromise the right 
of adjoining owners, in cases like this, to compensation ; but simply 
as granting a license on behalf of the public and the city govern- 
ment, to occupy the street in question ; we might possibly regard 
it as merely a declaration that both the city government and the 
general public consented to such use of the street, and would 
interpose no objection or obstacle thereto. To this extent the 
council had power to act ; beyond this it could not go. Under 
such a view of the ordinance, no one would contend for a moment 
that the action against the city could be maintained. 

On the other hand, if the ordinance in question was intended to 
confer upon the company a right to use the street for railroad 
purposes without compensation to adjoining owners, where perma- 
nent injury resulted from the use, it is in this respect an effort to 
authorize something expressly forbidden by the Constitution. The 
act of the council was a clear usurpation of power not possessed ; 
the ordinance in so far as it denies the right to compensation is 
ultra vires and void. We find no statutory provision authorizing 
such action by the city council, and if such a statute existed it 
would also be void. 

But if the city council assume, or attempt to assume, powers not 
conferred, their action is not binding upon the corporation. (2 
Dillon, Munic. Corp., sees. 767, 768, 563, cases cited.) Cer- 
tainly a municipal corporation cannot be bound by the action of 
its council sanctioning or attempting to sanction a disobedience 
of law. 

The case of Stack v. The City of Hast St. Louis, 85 111. 377, 
cited by, counsel, might possibly be thought to recognise a right 
of recovery in a case like this, upon the doctrine of principal and 
agent. But we cannot realize the fitness of this application of the 
rule of agency, If the city council determine to make some 
change in the street for the benefit of the public, and proceed to 
do the work, the contractors or employees would be the city's 
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agents ; for injuries arising from their unskilfulness or negligence 
the municipality would unquestionably be liable. But the con- 
struction of an ordinary railroad is not, as we have found, an im- 
provement of the street for the convenience and benefit of the local 
public ; it is a private enterprise for private profit ; true, the city 
attaches certain conditions to the license granted, such as that the 
road shall be upon a certain grade, that culverts shall be con- 
structed for the gutters and planks laid at the crossings, but other- 
wise the municipal authorities do not control the enterprise. 
Whether we term the railroad company purely a private, or 
whether we call it a quasi public corporation, the situation remains 
unchanged ; in constructing and operating the road it is acting 
for itself, and not for the city. It is no more the city's agent, 
than is the individual licensed by ordinance or resolution, to 
engage in some legitimate private business requiring such license 
or authority. If the railroad company disobey the law, in build- 
ing or operating its road, the city is no more responsible therefor 
than it would be for a tort of the private individual in the pursuit 
of his business aforesaid. 

The remaining question to be passed upon refers to the measure 
of damages adopted by the court in admitting testimony, and in 
charging the jury. 

Unlike actions for trespass to realty, where the plaintiff can only 
recover for the injury done up to the commencement of the suit, in 
suits of this kind a single recorery may be had for the whole 
damage to result from the act ; the injury being continuing and 
permanent. 

After thorough examination of the cases, we are of opinion that 
the following • rule is just and equitable, and that it is sanctioned 
by the weight of authority. 

When the action is against the proper party and the plaintiff is 
entitled to recover, the measure of his compensation is the actual 
diminution in the market value of his premises for any use to which 
they may reasonably be put, occasioned by the construction and 
operation of the railroad through the adjacent street. 

The jury must not, of course, consider any fluctuations in value 
resulting from other causes. 

No personal inconvenience or annoyance, no interference with 
his trade or business, no decrease in the rental value of his premises 
occasioned by the construction or operation of the railroad, and no 
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temporary interruption or damage thereby, constitutes the test. 
None of these things can enter into the question, except as they 
may appropriately aid in determining the actual depreciation in 
market value of the realty and improvements. 

If by reason of the proximity of the railroad thereto, plaintiff's 
property is in any way peculiarly benefited ; that is, if he expe- 
riences a benefit therefrom not shared generally by the property 
owners of the city, such benefit should be considered and the 
value thereof allowed in determining the amount of his compen- 
sation. 

The judgment will be reversed and the cause remanded, with 
directions to the District Court to dismiss the action. 

Reversed. 



It would be difficult to conceive a 
question of greater importance to pro- 
perty owners than that which regards 
their rights as against the public in the 
exercise of the powers inherent in it by 
virtue of eminent domain. It is uni- 
versally conceded that the ultimate dis- 
posal of all the property within its 
borders for the general good of its 
citizens, ought to be in the Common- 
wealth. Only upon this doctrine can 
private good be made subordinate to 
public good, and internal improvements 
and conveniences be multiplied. But it 
is obvious that so wide and so absolute 
a power, unless most strictly defined 
and limited, will be subject to most 
glaring abuses, and productive of de- 
plorable injustice and tyrannical destruc- 
tion of individual rights, which it is the 
Commonwealth's chief duty to protect. 
Accordingly the exercise of this power has 
been limited to cases where the private 
property is required for public use, and 
under different circumstances in different 
jurisdictions, the party against whom 
the power is exercised must be compen- 
sated. 'With the vexed question as to 
what is, or is not, a public use, this note 
has nothing to do. It is proposed herein 
merely to review some of the cases, which 
like the principal case, are concerned 
with the question, under what circum- 



stances is a private individual entitled to 
compensation for injuries caused by the 
exercise of the right of eminent domain ? 

The decisions are almost everywhere 
based upon statutory provisions. In the 
United States, with one or two excep- 
tions, the constitutions of the several 
states, as well as the Federal Constitu- 
tion, contain articles upon the subject. 
In England, it is the subject of careful 
provision by statute. In that country 
one whose property is " injuriously 
affected" is entitled to be indemnified. 
In addition to the English cases cited by 
the learned judge who delivered the 
opinion in the principal case, must be 
noticed that of Caledonian Railroad Co. 
v. Walker's Trustees, L. R., 7 App. C. 
259, which follows and affirms Metro- 
politan Works v. McCarthy, L. R., 7 H. 
L. 243. It goes a little further than the 
latter case and shows a decided tendency 
towards compensating the owners of 
property for any loss which can at all 
fairly be said to arise from the prosecu- 
tion of the authorized work. 

The trustees were possessed of a 
spinning mill ninety yards from an 
important main thoroughfare in Glasgow, 
having parallel accesses on the level from 
two sides of the mill to the thoroughfare. 
A railway company under their special 
act cut off entirely one access, substi- 
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tuting therefor a deviated road over a 
bridge, with steep gradients. And the 
other access they diverted and made 
less convenient. But none of the 
operations were carried on ex adverso the 
premises. When the bill was before 
Parliament the trustees were induced to 
withdraw their opposition in considera- 
tion of an agreement by which the 
company undertook that in the event 
of the land of the trustees and of others 
being injuriously affected by the con- 
struction of any of the works proposed 
by the bill, their claim to compensation 
should not be barred by reason of the 
company not taking part of their land. 
The trustees claimed compensation 
for the diminished value of the pre- 
mises by reason of the detour and 
gradient. The plaintiffs had succeeded 
in the lower court, and the company 
appealed. Counsel for appellants cited 
and relied on Ogihy's Case, 2 Macq. 
229, and endeavored to distinguish 
McCarthy's Case, supra. They stated 
the following to be the test: "If you 
have such a special and peculiar relation 
between the subject that is damaged 
and the property, as is different from 
that enjoyed by the rest of the world, 
then your claim will arise ; if you have 
not, then your claim will not arise. For 
instance, if the alteration of the level 
of the road were by lowering it, and the 
owner of the house had steps presented 
to him instead of the road, that inter- 
ference is sharply distinguished from a 
case in which persons going along a road 
have to go up or down a gradient." In 
Ogihy's Case there was a crossing of a 
public road by a railway, on the level, 
within fifty yards of the complainant's 
lodge, and gates were placed across the 
road. There was held to be no claim 
for damages, the plaintiffs having no 
rights in the road different from that of 
the general public. It so far, therefore, 
sustained the position taken by the 
appellants, and they thought to distin- 
guish McCarthy's Case on the ground 



that the dock had been a special ad- 
vantage and peculiar privilege of the 
plaintiffs. Counsel contra, said that 
their argument was put distinctly by 
Lord Penzance in McCarthy's Case: 
"In each case the right to compensa- 
tion will accrue, whenever it can be 
established to the satisfaction of the 
jury or arbiter that a special value 
attached to the premises in question 
by reason of their proximity to, or 
relative position with, the highways ob- 
structed, and that this special value 
has been permanently destroyed or 
abridged by the obstructions." 

Opinions were delivered by Lords 
Selborne, O'Hagan, Blackburn, 
and Watson. All agree in affirming 
the decision of the lower court, Lords 
Selborne and O'Hagan distinguishing 
Ogihy's Case, Lord Blackburn pro- 
nouncing it inconsistent with McCarthy's 
Case, and preferring the latter, while 
Lord Watson declines to say whether 
they are reconcilable or not. The law, 
as laid down by Lord Selborne very 
clearly, is as follows (p. 276) : 1. When 
a right of action which would have 
existed, if the work in respect of which 
compensation is claimed, had not been 
authorized by Parliament, would have 
been merely personal without reference 
to land or its incidents, compensation is 
not due under the act. 2. When dam- 
age was not out of the execution, but 
only out of the subsequent use of a 
work, then also there is no case for 
compensation. 3. Loss of trade or 
custom, by reason of n work not other- 
wise affecting the house or land in or 
upon which trade has been carried on, or 
any right properly incident thereto, is 
not by itself a proper subject for com- 
pensation. 4. The obstruction, by the 
execution of the work, of a man's direct 
access to his house or land, whether 
such access be by public road or by 
private way, is a proper subject for 
compensation. 

Lord Blackburn's opinion contains 
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his usual clear and succinct review of 
the authorities, citing and repudiating 
the dictum of Lord Cranwokth, in 
Ricket v. Metropolitan Railroad Co., 2 
H. L. 175, 198, in which he said, 
' ' Both principle and authority seem 
[to me] to show that no case comes 
within the purview of the statute, unless 
where some damage has been occasioned 
to the land itself in respect of which, 
but for the statute, the complaining 
party might have maintained an action. 
The injury must be actual injury to the 
land itself, as by loosening the founda- 
tions of buildings on it, obstructing 
its light or its drains, making it inac- 
cessible by lowering or raising the 
ground immediately in front of, or by 
some such physical deterioration ; any 
other construction of the clause would 
open the door to claims of so wide and 
indefinite a character as could not have 
been in the contemplation of the legisla- 
ture." 

In America, the Constitution of the 
United States, those of Maine, New 
Hampshire, Vermont, Connecticut, Rhode 
Island, New Jersey, Florida, Mississippi, 
Arkansas, Missouri, New York, Mary- 
land, Iowa, Wisconsin, Minnesota, Mich- 
igan, Indiana, Ohio, Nevada, California 
and Oregon, provide that private pro- 
perty shall not be " taken," etc., with- 
out compensation. 

In Kentucky, South Carolina, Ala- 
bama and Tennessee, the words used 
are " Taken or applied to." 

In Pennsylvania, " Taken, injured or 
destroyed .' ' 

In Illinois, Colorado, Georgia, Ne- 
braska and West Virginia, " Taken or 
damaged." 

In Texas, "Taken, damaged or 
destroyed for, or applied to." 

In Virginia, ' ' Deprived of their pro- 
perty." 

In Massachusetts, " appropriated to." 

In North Carolina, Delaware and 
Kansas there appear to be no provisions 
on the subject. 



Of course there is much conflict 
between the decisions in the different 
states, with such diverse legislation. 
But the cases are not all harmonious 
even where the constitutional provisions 
are the same, or practically so. It will 
be at once observed that the great 
majority of constitutions simply provide 
for compensation when property is 
actually taken. It will be well to 
examine the cases under those constitu- 
tions first. 

In the United States Courts, in the 
case of Pumpelly v. Green Bay Co., 13 
Wall. 166, in construing the Wisconsin 
Constitution, the Supreme Court, in de- 
ciding the plaintiff entitled to recover 
for injuries caused by the back flow of 
water, held, in an opinion by Millbk, 
J., that it is not necessary that property 
should be absolutely taken in the narrow- 
est sense of the word to bring the case 
within the protection of the constitu- 
tional provision. And in Transportation 
Co. v. Chicago, 99 U. S. 635, it was 
said that Pumpelly v. Green Bay Co., 
and the New Hampshire cases cited 
infra go to the extreme limit of the 
liberal construction of the constitutional 
provision, and are to be sustained on 
the ground of a physical invasion of the 
property. But that where, as in the 
case 'before the court, the injury was 
consequential only, there could be no 
recovery. 

In Maine, it is competent for the 
legislature to authorize acts for the pub- 
lic benefit, although they operate inju- 
riously, without compensation to the 
party injured provided no property is 
taken or appropriated, or is attempted 
to be taken and appropriated, to the pub- 
lic use : Cushman v. Smith, 34 Me. 247, 
approved in Nichols v. Railroad, 43 
Id. 356. In Cushman v. Smith, at pp. 
257, 258, the intention of the constitu- 
tional provision is explained as merely 
to prevent the taking of property or its 
destruction, or permanent appropriation 
to public use, and not to guard against 
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mere injury to the property, however 
great. 

In New Hampshire the subject has 
been elaborately discussed in the two 
important cases of Eaton v. Railroad, 
51 N. H. 504, and Thompson v. Andros- 
coggin Co., 54 Id. 545. The former 
case was an action to recover for injuries 
to the plaintiffs land by an overflow of 
a river, against which, before its re- 
moval by the railroad, he had been pro- 
tected by a natural barrier. Through 
this barrier a cut had been made by the 
railroad and water escaped through it 
upon the plaintiff's land. It was of 
course contended that there was here no 
such " taking " as was necessary to 
entitle the plaintiff to damages. But 
the court, in a learned and exhaustive 
opinion by Smith, J., came to an oppo- 
site conclusion. And it was pointedly 
said that a destruction of the ability to 
use property was all one with a destruc- 
tion of the property itself. This case will 
well repay perusal, and is followed and 
approved in Thompson v. Androscoggin 
Co., also a case of overflow, wherein 
the court held the following language : 
"Property in land must be considered 
for many purposes not as an absolute 
unrestricted dominion, but as an aggre- 
gation of qualified privileges, the limits 
of which are prescribed by the equality 
of rights, and the correlation of rights 
and obligations necessary for the highest 
enjoyment of land by the entire commu- 
nity of proprietors," and commenting 
on Eaton v. Railroad, the court said : 
' ' Two of Eaton's proprietory rights in 
the tract of land described as his farm — 
his right of exclusive possession and his 
right of reasonable use of the soil — in- 
cluded the right that the soil should not 
be injured," &c. 

These two very carefully considered 
cases are perhaps as strong a presentation 
of the argument for a liberal construc- 
tion of the constitutional provision as 
are to be found in the books. It will be 
noticed in reading them that the court 



does not base its argument merely upon 
the proper construction of the word 
" taking," but also goes largely into the 
questions of what is meant by the word 
" property, ' ' — a line of argument after- 
wards adopted in New York. 

Crossing the imaginary line dividing 
New Hampshire from Vermont, we shall 
find in the latter state a very different 
rule. There it was held in Livermore v. 
Jamaica, 23 Vt. 361, that taking land 
for a highway is not such an appropria- 
tion of it as deprives the owner of his 
title, and, therefore, does not entitle him 
to compensation. And subsequently in 
Hatch v. W. Central Railroad Co., 25 
Vt. 49, a railroad was held liable for 
diverting the course of a stream — but in 
the course of an able opinion, Red- 
field, C. J., said : " It was held, too, 
in Gardner v. Newburgh, 2 Johns. Ch. 
162, that one could not be deprived of 
the benefit of a stream of water by the 
state, even, without compensation, and 
the defendants were enjoined from build- 
ing an aqueduct by public grant. * * * 
These and some other cases of a similar 
character seem to be founded on reason 
and justice, and do not at all conflict 
with the general principles before laid 
down by us, that the defendants are not 
liable for merely consequential damages 
to land taken or expressly affected in 
themselves as in the case where water 
is diverted or caused to overflow the 
land." And in Connecticut, there can 
be no recovery for consequential dama- 
ges, such as obstructing a highway or 
weakening the foundation of a house : 
Bradley v. Railroad Co., 21 Conn. 294. 
In New Jersey, a railroad crossing a 
highway must compensate the owner of 
the soil : Starr v. Railroad Co., 4 Zab. 
592. But when a railway is laid on a 
highway, the public retaining the gene- 
ral use of the highway, there is no right 
to compensation. And in any event 
there can be no recovery for consequen- 
tial injuries : Railroad Co. v. Newark, 
2 Stock. 352. But where the property 
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is destroyed (Am. Print Works v. Imw- 
rence, 1 Zab. 249), or is directly and not 
remotely injured, as by the flowage back 
of water, there must be compensation : 
Tinsman v. Railroad Co., 2 Dutch. 148 ; 
Trenton Water Works v. Raff, 7 Vroom 
336. 

In Minnesota, where a railroad is laid 
on a public street, the adjacent owner is 
entitled to compensation if he own the 
fee of the street. The same rule pre- 
vails in Iowa: Davis v. Railroad Co., 
46 Iowa 389 ; Barr v. City of Oskaloosa, 
45 Id. 275 ; Frith v. Dubuque, Id. 406 ; 
Kircheman v. Railroad Co., 46 Id. 366. 
In the last case there was considerable 
difference of opinion among the judges — 
a majority holding that where part of 
the land was taken, i. e., the fee of the 
street — consequential injuries to the 
house must be paid for. In Maryland, 
in a case where, by a change of grade 
in a street, sand, &c., were drained into 
a mill-race, obstructing the flow of water, 
it was held that there could be no recov- 
ery against the city. But it was also 
said that where real estate is actually 
invaded by a superinduced addition of 
water, earth, &c, this would be a taking 
within the meaning of the Constitution. 
The courts of Wisconsin and Michigan 
hold an owner entitled to compensation 
for injuries directly resulting from the 
defendant's acts : Chapman v. Railroad 
Co., 33 Wis. 629 ; Parks v. Railroad 
Co., Id. 413 ; Grand Rapids v. Jar- 
vis, 30 Mich. 30S. But there can be no 
compensation for injury from a railroad 
laid on the street unless the plaintiffs 
own the fee : Railroad Co. v. Heisel, 
38 Mich. 62. Of the states whose con- 
stitutions provide that property shall not 
be taken or injured (or damaged), the 
cases in Pennsylvania hold broadly, now, 
that consequential damages are recover- 
able : Reading v. Althouse, 93 Penn. St. 
400 ; Pusey v. Allegheny, 10 W. N. C. 
561. This could not have been so prior 
to the Constitution of 1873 — the former 
consiitution providing merely against a 



taking. The remarks of Chief Justice 
Gibson, in O'Connor v. Pittsburgh, 18 
Penn. St. 187(decidedin 1851), are often 
quoted: "But to attain complete jus- 
tice, every damage to private property 
ought to be compensated by the state or 
corporation that occasioned it, and a 
general statutory remedy ought to be 
provided to assess the value." 

The law is substantially the same in 
Kentucky ("taken or applied to"), 
Nebraska, and West Virginia, as in 
Pennsylvania : Richmond Turnpike Co. 
v. Rogers, 1 Duv. 135, 141 ; Gottschalk' 
v. Railroad Co., 14 Neb. 550 (Lake, C. 
J., dissented) : Johnson v. Parkersburg, 
16 W. Va. 402. So in Illinois : Riyney 
v. Chicago, 102 111. 64. But there is 
no disposition even in these states to 
extend compensation to cases where the 
injury is but remotely caused by the acts 
of the corporation — for example, in 
Hyde Park v. Dunham, 85 111. 570, it 
was held that the injury resulting to lots 
not taken for the purpose of widening a 
street, by making the lots in the enlarged 
street more attractive than those in the 
neighboring street, and so diminishing 
the value of the lots in such neighboring 
streets, need not be paid for. And see 
Richmond Turnpike Co. v. Rogers, 1 
Duv. 135. The same general rule ob- 
tains in Georgia : Railroad Co. v. Steiner, 
44 Ga. 546. In South Carolina (" taken 
or applied to"), if the obstruction of a 
public street is authorized by law, the 
damage arising therefrom to an indi- 
vidual land-owner is damnum absque 
injuria: McLaughlin v. Railroad Co., 5 
Rich. 583. 

The cases in New York are important 
and interesting. The change has been 
gradual from a strict to a broad construc- 
tion of the words "taken" and "pro- 
perty ' ' used in the constitution of that 
state. In The Canal Appraisers v. The 
People, 17 Wend. 571, Chancellor Wal- 
worth considered the destruction of a 
mill site on a small stream by the rising 
of its waters, caused by improving the 
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larger stream into which it flowed, such 
a "taking" of property as would en- 
title the owner to compensation, but the 
majority of the senators thought differ- 
ently, and the damage was held by a 
majority of thirteen to eleven to be 
damnum absque injuria. In The People 
v. Kerr, 27 N. Y. 188, the court held 
that the laying of a street railway, even 
though it should be a nuisance to the 
adjacent owners and interfere with the 
enjoyment of their property, would not 
entitle them to compensation. And 
where, in pursuance of an act of the 
legislature, a public bridge connecting 
a pier with the adjoining land was re- 
moved, by reason of which it was neces- 
sary to reach the plaintiff's store by 
means of a bridge at a much greater 
distance, it was held that no damages 
could be recovered, the injury being 
remote and consequential : Coster v. 
Mayor, 43 N. Y. 399. But if one 
avenue of approach be closed and no 
other left open, it was implied in Fear- 
ing v. Irwin, 55 N. Y. 486, that an 
action would lie for compensation. 

In The Matter of The Elevated Bail- 
road, 70 N. Y. 327, the question as to 
whether there could be a recovery for 
consequential injuries resulting from the 
use of that road, was evaded in the 
opinion of the court, on the ground that 
compensation had been provided, but 
Rafallo and Andrews, JJ., dissented 
on the express ground that there had 
been no adequate provision for compen- 
sation. Caro v. Metropolitan Railroad 
Co., 14 J. & S. 138, was elaborately 
argued, and by very distinguished coun- 
sel. The case was a bill for an injunc- 
tion to restrain the elevated railroad from 
operating in front of the plaintiff's 
dwelling, no compensation having been 
made him for the injury to his property. 
The brief of the plaintiffs is a masterly 
exposition of the theory and meaning 
of "property," and will repay perusal. 
The court granted the injunction, hold- 
ing that "property" is the "free use, 
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enjoyment and disposal of all one's ac- 
quisitions without control or distinc- 
tion ;" and as a result from this that the 
polluting the air of one's dwelling with 
noisome (though not unwholesome) 
smells, constitutes a "taking." And 
when the Court of Appeals were at 
length forced to meet the question 
squarely in Story v. Metropolitan Ele- 
vated Railroad Co., 90 N. Y. 122, a 
similar decision was reached, though by 
a divided court. 

In this very important case, which 
was, of course most carefully and fully 
argued, the court, by a bare majority, 
decided that the Elevated Railroad could 
not be erected in front of complainant's 
property without first compensating him. 
Opinions were delivered by Danpoeth 
and Teacy, JJ., sustaining this posi- 
tion. The ground of the decision seems 
to be, that while not owning the fee of 
the street, the abutting owner has an 
easement to have the street kept as such 
— that is, an open highway for the free 
passage and transportation of people — 
it being implied in the idea of such a 
passage-way, that it should be an open 
space suitable for houses to front upon. 
This easement having been practically 
destroyed, the complainants were en- 
titled to compensation. From this 
reasoning and conclusion Eael, J., dis- 
sents in a long and vigorous opinion, 
denying the existence of such an ease- 
ment and denying also that there has 
been any taking of property within the 
meaning of the constitution. As in one 
or two former cases, the argument of 
counsel was largely directed to defini- 
tions of "property;" with regard to 
this the learned judge says : " We 
should not be embarassed by any 
subtle meaning given to the word ' ' pro- 
perty" in the constitutional provision. 
The broad meaning sometimes given to 
it by law writers whose definitions are 
more apt to confuse than to enlighten, or 
a meaning which can only be evolved by 
philologists and etymologists, was pro- 
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bably not in the minds of the framers 
of our constitution ; they must be sup- 
posed to have used the word in its ordi- 
nary and popular signification, as repre- 
senting something that can be owned 
and possessed and taken from one and 
transferred to another. In popular par- 
lance, there is a distinction between 
taking property and injuring property. 
If the word is to have the broad mean- 
ing given it by Austin and certain Ger- 
man and French civilians, to whose 
definitions our attention has been called, 
then it would include every interference 
with and injury or damage to land by 
which its use and enjoyment became less 
convenient or valuable." 

It is not surprising, and can hardly be 
regretted, that, when confronted with 
shocking results of a contrary decision, 
as involving the loss of millions of 
dollars to owners of private property, 
the majority of the court should have 
reached the conclusion they did. But 
on the other hand, it is impossible to 
escape the logical and legal force of the 
dissenting opinion. And the opinion 
of the majority can hardly be reconciled 
with the previous decisions in New York. 
And besides, it goes at most to prove 
that the plaintiff was entitled to the 
value of the "easement" taken from 
him — a very difficult thing to arrive at 
in such a case. But a better foundation 
for the decision could have been found, 
it is believed, in the proposition that a 
deprivation of the reasonable use of pro- 
perty is properly a taking of it. 

The problem is not easy of solution. 
Perhaps if the logical result of the prin- 
ciple of consequential damages in such 
cases were to be reached, it would neces- 
sitate the compensation of every one, 
no matter how remotely injured. So 
that dwelling-houses, at some distance 
from a railroad, but within reach of the 
noise, the values of which are thereby 
lessened, -would have to be paid for to 
the extent of such diminution in value. 
It is easy to see that there would be 



practically no limit to the litigation such 
a rule would bring forth, to say nothing 
of the practically prohibitory tax it 
would impose upon corporations. Over 
against this, there is to be set the enor- 
mous injustice and hardship which 
attend the rule restricting compensation 
to cases where the land is actually 
taken. And yet if this clear, if some- 
what arbitrary line of distinction, is 
abandoned, as before remarked, it is 
hard to know where to draw the new 
line. The tendency of the law has 
been toward a more liberal doctrine 
of compensation — noticeable alike in 
statute and decision. But it has not yet 
gone to the length of requiring compen- 
sation for injuries which are indirect 
and remote as well as consequential. 
Whether it will reach that point in the 
future, it is impossible to tell. When 
the old rule was formulated, i. e., that 
property taken must be paid for, the 
kind of consequential injuries com- 
plained of to-day had scarcely any exist- 
ence, if, indeed, they existed at all. 
And if property was not directly taken 
by a corporation, or directly injured, as 
by overflow of a stream caused by dam- 
ming it below, there was no damage to 
be guarded against. The old formula 
was copied and retained, as many things 
are, until it became of doubtful useful • 
ness. New circumstances arose which 
could scarcely have been in the view of 
the original framers of the rule. It has 
often been said that the best way to 
repeal a bad law is to enforce it, and the 
enforcement of the old rule has in many 
cases led to its abrogation, as productive 
of flagrant injustice. And it is notice- 
able that the changes have all been in 
that direction. There has been no 
tendency, as time has gone on, to con- 
strue the rule more strictly than its 
words require. As against too great a 
relaxation of it, it may be urged (and, it 
is submitted, with considerable force), that 
corporations are of great and lasting 
public convenience — that they are great 
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institutions of capital, giving employ- 
ment to numbers of people in every sta- 
tion, from the humblest mechanic to the 
greatest capitalist, and affording by 
their securities means of investment 
to innumerable people not otherwise 
concerned in them. And in the bene- 
fit conferred by the conveniences they 
offer in the case of railroads, tele- 
graph companies, &c, every individual 
is a sharer ; and it may safely be said 
that not one of these who complain 
loudest of the injury done them by the 
construction of railroads, would consent 
to their abolition or to a prohibition of 
further railroad building over some one 
else's land. 

On the other hand there is the plain 
fact that the value of property is often 
wholly destroyed or nearly so, when not 
a square inch of it is taken. And it is 
a mockery of justice to deny to the 
owner compensation upon the technical 
ground that there has been no physical 
taking. No rule will be absolutely 
satisfactory — it cannot be hoped that 
general convenience and private rights 
can both be protected without injury to 
either — they are too frequently hopelessly 
in conflict. But on the whole the rule 
which limits compensation to cases 
where the injury is direct, is probably 
the safest — comprehending it in all 
cases where a house is shaken, rendered 



uncomfortable by smoke, etc., in each 
of which cases there is a direct injury 
to the property itself. But where the 
injury is consequential only, as where the 
sound of the cars renders it less desirable 
as a dwelling, there being no effect on 
the house, but only on the dweller in it, 
there should be no compensation ; such a 
dweller must console himself with the 
thought that in building up the industries 
and conveniences of the community, 
some individuals must necessarily suffer 
and that others have suffered before him 
for conveniences which he now enjoys. 
And with the further realization (and 
this point is noticed by Judge Redfield 
in Hatch v. Vermont Cent. Railroad Co., 
supra), that had his dwelling been re- 
duced in value by the adjoining dwelling 
having boen made into a store by a private 
individual, he would never for a moment 
have felt himself entitled to compensa- 
tion, and this is precisely analogous to 
the indirect and consequential injury 
by a railroad. In such cases the dam- 
age will rarely be very great, and no 
very serious hardship will be worked. 

If it be objected that the proposed 
rule is artificial and not strictly logical, 
this may be admitted. But it is believed 
that it can fairly be said of it, that it is 
the best which can be adopted consist- 
ently with a sound public policy. 

Lucius S. Laudbeth. 

Philadelphia. 
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HEENRICH v. PULLMAN, &c, CO. 

A master is liable for the act of his servant when done within the scope or gen- 
eral course of his employment, although done contrary to the master's orders. 

A car company is responsible to a passenger injured by the negligence of its 
porter in letting a pistol, carried by him, fall upon the floor of the car, although he 
was carrying the pistol for a passenger and he was expressly forbidden to carry any 
baggage for passengers. 



